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1. Introduction
The State of Queensland is one of Australia’s &ikes under a federal system of
government. Of the 19 World Heritage properties in Austrafajeensland has five:
K'gari (or Fraser Island},Gondwana Rainforests of Australia, Australian Hoss
Mammal Sites — Riversleigh section, Wet TropicQoakensland and the Great
Barrier Reef as well as two sites on the Tentdtigefor proposed extensions: Great
Sandy World Heritage Area and The Gondwana Raisferef Australia. All five
sites inscribed on the World Heritage List haveditranal Owners actively involved
in World Heritage management. Despite many of tiséss having deep cultural
significance for Traditional Owners, all are cutigtisted only for their outstanding
universal natural values under ®orld Heritage Convention Concerning the
Protection of the World Cultural and Natural Herg@a(1972) (World Heritage
Convention).

Both the Great Barrier Reef and Wet Tropics of @sénd cover vast parts of
Queensland and have special statutory authoriteesaging their World Heritage
values® Both sites also involve significant numbers angetie groups of Traditional
Owners who are engaged through their respectivetstg management authoritiés.
The remaining sites engage Traditional Owners tjinaeither Community Advisory
Committees or through a combined Scientific and @omity Advisory Committee
(Department of Environment and Heritage Protec®@h6a, 2016b, 2016c). Unlike
the Great Barrier Reef and Wet Tropics of Queerksltre remaining World Heritage
sites in Queensland do not have specific federataie legislation enacted to manage
their World Heritage values.

These World Heritage properties in Queenslandtitiiis a consistent approach by the
Queensland Government to recognise the critical iredigenous peoples play in
managing World Heritage sites by establishing meigmas at each site to facilitate
Indigenous peoples’ engagement. What is interesiogever, is that there is no
consistent policy defining either the extent ofigehous peoples’ engagement or the
level of Indigenous peoples’ control over decismoaking about World Heritage

! The Australian Government's legislative powersseeout in the Australian Constitution (1901). In
addition to the federal government, Australia impoised of six state governments (Queensland, New
South Wales, Victoria, Tasmania, South Australi@st¥rn Australia) and two mainland territory
governments (Northern Territory and Australian @alpierritory).

?K'gari is the traditional Butchulla name for ttsand currently called ‘Fraser Island’. The Traufigl
Owners request that the name K'gari be used whemefexring to the island and this paper therefore
adopts the name ‘K’gari’ throughout.

% The Wet Tropics Management Authority (WTMA) is thiatutory authority responsible for the Wet
Tropics of Australia World Heritage area that i83&knt (WTMA 2012). The Great Barrier Reef
Marine Park Authority (GBRMPA) is the statutory baitity responsible for the Great Barrier Reef
World Heritage area that is 344,400k@GBRMPA 2016).

* Within the Wet Tropics World Heritage Area there 48 tribal groups speaking 6 languages with
around 20,000 Aboriginal people (WTMA 2012). Withire Great Barrier Reef World Heritage Area
there are over 70 Aboriginal and Torres Straitridkr groups (GBRMPA 2016).



management. While responsive and flexible goveraatictures may be better able
to represent the diverse needs and aspiratiofeohainy Traditional Owners at
World Heritage sites throughout Queensland, inpartant to consider whether
existing approaches are adequate and whetheruahgwfipport Indigenous peoples
in realising social, political and economic rights.

In assessing whether Indigenous peoples’ rightadvanced through existing
approaches to World Heritage management in Queshdiais report traces the
intersection of heritage law, human rights law &migenous rights. While all five
World Heritage properties in Queensland have Inthgs peoples engaged in its
management, this report focuses on the experieidbsse Traditional Owners at
K’gari, the Butchulla people, through a researcbeldlacase study. As part of this
research, interviews were undertaken with Butch@laeensland Government
department staff including World Heritage managard Indigenous and non-
Indigenous Queensland Parks and Wildlife Servi€d3WS) staff. K’'gari provides a
useful case study as with the recent determinatiorative title over the World
Heritage area, Traditional Owners and non-Indigemoanagers and QPWS staff
have only begun to redefine their post-native tiélationship and to better
understand how Butchulla’s native title rights cosewith World Heritage values.
This offers a unique opportunity to critically exia@ the policies surrounding the
management of K’gari and their intersection withtdwlla’s rights.

2. Natural Heritage: Environmental Law and World Herit age in
Queensland

World Heritage sites are managed under what has described as ‘a cascading
regulatory regime’ (Mackay 2012: 42). In 1974 Aart became one of the first
countries to ratify the World Heritage Conventidihe Convention is the source of
the Australian government’s international World itlege obligations ensuring ‘the
identification, protection, conservation, presaptand transmission to future
generations of the cultural and natural heritagééd for outstanding universal values
(World Heritage Convention 1972, Art 4). The AuBtma Constitution grants the
federal government powers to enact laws with rdspecarious matters including
matters of ‘external affairs’ (s51(xxix)). Followgrthe ratification of the World
Heritage Convention the federal government wertbamnact various key legislation
that was vital to the protection of Australia’suval and cultural heritage. While
some of this legislation is no longer in force, imuemains critically relevant in
environmental and heritage laws protecting and ewnsg World Heritage properties
in Queensland.

The Australian Constitution does not specificallyteorise the federal government to
enact laws relating to the environment or herit&gether, until a referendum was
held in 1967 amending the Constitution, the fedgoalernment did not have
authority to legislate on matters specifically tiglg to Indigenous peoples, such as
Indigenous rights. The 1967 referendum amendedbsest (xxvi) of the Constitution
or what was referred to as the ‘race power’ whiatl previously authorised the
federal government to legislate with respect tg ‘eace,other thanthe aboriginal
race in any State’ (emphasis added, Australian t@ahen 1901). In accordance with
this clause, Indigenous people were left undeettadusive control of state
governments and during the early colonial projeciny states enacted legislation



that strictly regulated Indigenous peoples’ livas ¢hat denied their basic rights.
The referendum removed this exclusion of Aborigpebple and granted the federal
government authority to legislate on matters retatd Indigenous peoplés.

With these constitutional limitations on the fedgyavernment, during the 1960s and
1970s the federal government tested the scopse obitstitutional powers. Having
recently signed th€onvention on the Territorial Sea and the Contiguidone it
used the external affairs power to enact legigtatii@at claimed jurisdictional rights
over the seas which had, until then, been assumied tinder state jurisdiction
(White 2011). The state governments unsuccessthtylenged this claim of
jurisdiction New South Wales v The Commonwealth (‘Seas and sgdxiands
case’)) and with its newly asserted expanded jurisdigi@uthority over seas, the
federal government introduced tBeeat Barrier Reef Marine Park Act 1976th)
(GBRMP Act) (White 2011). The GBRMP Act is still farce, though it has been
amended at various times, for example, to recoghis&Vorld Heritage obligations
following the area’s inscription in 1981.

The year prior to the enactment of the GBRMP Awt, federal government enacted
its first piece of environmental legislation, tBavironmental Protection (Impact of
Proposals) Act 1974EP Act) (Cth). The EP Act permitted the reviewaoly
proposals or projects which involved the Commontte@ee s5) and led to key
inquiries into development activities that werendigantly harmful to the
environment (Environmental Protection Agency 2004)gether with the newly
enactedNational Parks and Wildlife Conservation Act 19¢3h), which provided for
the establishment and management of national gendsiding marine parks),
recommendations from inquiries held under the EPlédtto the end of mining
operations or resource development at some ecalbgsgensitive sites and the
declaration of National Parks (Environmental PribtecAgency 2004).

It was under th&nvironmental Protection (Impact of Proposals) A874(Cth) that
the Queensland Government initiated an inquiry theoexportation of sand minerals
from the largest sand island in the world, K'gdite island is abundant with natural
resources, there is diverse vegetation and ickswith mineral sand deposits. The
mining operations on K’'gari were highly controvatsas conservationists were
already opposed to the extraction of minerals agaki’for domestic sale and its
destructive impact upon K’gari’s fragile ecologynfiironmental Protection Agency
2004). The inquiry concluded that heavy mineratsusth not be mined or exported
from the island and that the area should be detkamgational Park. K’'gari and the
surrounding area was eventually declared part eaG8andy National Park
(Environmental Protection Agency 2004: 18). The pany seeking to export these
sand minerals challenged the constitutional validitthe inquiry The High Court of
Australia again upheld the EP Act and the recommagmias of the inquiry prohibiting

® Through state government legislation, such afiheensland Governmeniféie Aboriginals
Protection and Restriction of the Sale of Opium, A887 Indigenous people were forcibly removed
from their traditional lands throughout Queenslddodder the Act, Indigenous peoples were forced to
live on reserves and prohibited from holding préyer having bank accounts. They had to apply to
the Protector of Aborigines for permission to carty day-to-day activites, including to work, trhve
off reserve or marry.

® As part of current debates about amending the totisn to formally recognise Indigenous peoples
as the nation’s First Peoples, there are ongoisgudsions about the removal of the ‘race powerhfro
the Constitution altogether (see Davis 2016).



the export of heavy minerals from K'galgrphyores Inc Pty Ltd v CtfiFraser
Island Case’)(1976)). All mining leases were evahyurelinquished by 1984
(Stringer 2012: 84).

In 1990, the Queensland Government establishedrar@ssion of Inquiry into the
Conservation, Management and Use of Fraser Isladdhe Great Sandy Region
(Commission of Inquiry 1990). The final report inded the recommendation that the
region, both K’gari and the surrounding Coolooleaaibe nominated as a World
Heritage site. K’gari, but not Cooloola, was inbed in 1992 as a World Heritage site
in recognition of its outstanding universal valuwlar three natural criteria, for its
significant ongoing geological processes as wellialwgical evolution and as an
example of superlative natural phenomena (UNESCIB&J The extensive cultural
heritage of the Traditional Owners of K'gari, thatBhulla people, was recognised by
the government at the time of nomination, but rtstdered significant enough to be
recognised under the cultural criteria for listumgder the World Heritage Convention
(Ross 2014: 81). The decision by state and federadrnments to nominate the site
was motivated by a desire to protect the natunatdge of K'gari. There was, at this
time, limited reference to cultural heritage amdiled involvement of Indigenous
people.

With overlapping interests between federal ancegjatzernments around
development, environmental and heritage consenvainol no clear legislative regime
giving force to Australia’s obligations under theoiN Heritage Convention, there
were often periods of intense conflict betweenfdueral and state governments.
These tensions reached their peak during the c@Byp over the Tasmanian
Government authorising the construction of a ldrggro-electric dam in the
Tasmanian Wilderness World Heritage Area. The F@d&overnment sought to stop
the construction of the dam by enactingWierld Heritage Properties Conservation
Act 1983(Cth). The Tasmanian Government challenged theleggn in the High
Court of Australia, but the provisions needed twigct the site were held to be
constitutionally valid Commonwealth of Australia v State of Tasmdh@83)(‘'Tas
Dam case’).

By the 1990s a more conciliatory approach was taiéorld Heritage nomination
and management. Listed as a World Heritage sit®88, the Wet Tropics of
Queensland was the subject of an Intergovernmégiaement in 1990 between the
Queensland Government and Commonwealth Governrivizntié & Marrie 2014:
351). Both governments enacted legislation to gifect to the Intergovernmental
Agreement being th@/et Tropics World Heritage Protection and Managetet
1993(QId) (Wet Tropics QIld Act) anVet Tropics of Queensland World Heritage
Area Conservation Act 199€th) (Wet Tropics Commonwealth Act). Significantly
the Rainforest Aboriginal peoples, the Traditio®avners of the Wet Tropics World
Heritage area, are recognised in both acts arteiltet Tropics Qld Act there is
explicit recognition that Indigenous peoples beagggl through joint management
arrangements.

In 1992, this conciliatory approach was formalibetiveen the Commonwealth

" K'gari is inscribed on the World Heritage List wctriterion (vii), (viii) and (ix), but was origaily
listed under earlier versions of this criteria.



Government and all the state governments withitjrérgy of thelntergovernmental
Agreement on the EnvironmdiBAE) (Department of Environment and Energy
1992). The IGAE covered a wide range of mattefa¢ditate better coordination
between all levels of government on environmentaitens, but importantly, to
coordinate the nomination and management of Woddtabe areas in Australia. For
example, Schedule 8 of the IGAE committed the faldgovernment to consult with
states about potential sites for nomination tovald Heritage List (Schedule 8.3
IGAE) and states recognised the Commonwealth’snatenal obligations in
relation to World Heritage (Schedule 8.1 IGAE).

Following this agreement, the Commonwealth Govemtreaacted th&nvironment
Protection and Biodiversity Conservation Act 1948%h) (EPBC Act). This is the
current overarching legislative framework in Au&@iving effect to the World
Heritage Convention. Together with other environtaliypimportant sites around
Australia, World Heritage properties are recognige@ matter of ‘national
environmental significance’ and afforded speciabsmges to uphold the Australian
Government’s responsibilities under the internatlaonvention. Under the EPBC
Act, World Heritage sites are protected from anyoacthat has, or is likely to have, a
significant impact on the World Heritage valuesadite (s12 EPBC Act). The
Environment Protection and Biodiversity ConservatiRegulations 200(Cth) set
out more detailed management principles for Wordditdge properties in Australia.

The objectives of the EPBC Act support Indigenoeggtes’ engagement and the
establishment of co-management regimes. The saatedf the EPBC Act are:

(d) to promote a co-operative approach to the priovecand management of
the environment involving governments, the commyuliaind holders and
Indigenous peoples; and

(e) to assist in the co-operative implementatioAwastralia’s international
environmental responsibilities; and

(f) to recognise the role of Indigenous peopléhim ¢onservation and
ecologically sustainable use of Australia’s biodsry; and

(g) to promote the use of Indigenous peoples’ kadge of biodiversity with
the involvement of, and in co-operation with, timners of the knowledge
(EPBCACcts3(1)).

Further, the Australian Intergovernmental Agreentent¥orld Heritage sets out two
national advisory groups, the Australian World ltege Indigenous Network
(AWHIN) and the Australian World Heritage AdvisaBommittee (AWHAC)
(Department of Environment and Energy 2015). TheFAWIincludes Indigenous
representatives from each World Heritage site whiegee are Indigenous custodians
and AWHAC includes representatives from all of Aak&a’s World Heritage sites
including the two Indigenous co-chairs from AWHIRese advisory groups are
important mechanisms facilitating Indigenous pesptellaborative engagement on
World Heritage management.

The EPBC Act sets the broad legislative frameworknfianaging World Heritage in
Australia setting out clearly that Indigenous peogle to be consulted and engaged in
the management of World Heritage sites. Both thethA& and AWHIN have been
established as national forums through which Ingiges and non-Indigenous peoples



from around Australia can share and learn from Kadges and diverse experiences
across the country. Funding remains an issue, eglydor AWHIN, to meet as
frequently as would be desired (Hallidetyal. 2013: 161), but the framework and
intent underpinning these organisations demonsteatggnition of the important role
Traditional Owners play in the management of Wétatitage properties.

3. Cultural Heritage Law

i) Federal Cultural Heritage Law
The EPBC Act is the key federal legislation forukaging cultural heritage sites of
national and international significance. This imtds both indigenous and non-
indigenous places of significance that are nomahate are listed on the National
Heritage List, Commonwealth Heritage List or Wardritage List. Further, the
Australian Heritage Council Act 20Q€th) established the Australian Heritage
Council as an advisory body to the federal govemmegarding those places
registered under the EPBC Act.

TheAboriginal and Torres Strait Islander Heritage Pection Act(Cth) 1984
(ATSIHP Act) was enacted to preserve and protechfharm ‘areas and objects in
Australia and in Australian waters, ... of particusagnificance to Aboriginals in
accordance with Aboriginal tradition’ (s4 ATSIHP tAcUnder the Act, an individual
may make an application for a declaration whereetigethreat to a ‘significant
Aboriginal areas’ or ‘significant Aboriginal objext This legislation was intended as
a ‘last resort’ if state or territory legislatioraw inadequate in protecting Indigenous
heritage from harm (Department of Environment 2014)

i) Queensland Cultural Heritage Law
In Queensland, non-Indigenous cultural heritage@osd-contact Indigenous heritage
is regulated under th@ueensland Heritage Act 199QId). Under the Act, places and
items can be added to the Queensland Heritage Beddnce listed, penalties apply
for damage to a place or item on the Register.Qieensland Heritage Council has
adopted the revised Australian ICOM@®@8rra Charter(Australian ICOMOS 2013)
as best practice in managing conservation undetleensland Heritage Act 1992
(QId) (Queensland Heritage Council 2016).

There are specific legal obligations in Queenskad arise in relation to Indigenous
cultural heritage under th&boriginal Cultural Heritage Act 200@QId) (ACHA) and
the Torres Strait Islander Cultural Heritage A2003(Qld) (TSICHA)Z The ACHA
sets out a duty of care requiring those condudttiyities in areas of significance to
take all reasonable and practicable measure tal éavming cultural heritage (s23
ACHA). The definition of a ‘site’ can be either area of significance or an object. It
can include both places or objects that are ofttoal and/or contemporary
historical significance to Aboriginal people. Orfelte ways that a land user can
demonstrate that they have met their duty of cal®yinegotiating a Cultural Heritage
Management Plan (CHMP) with the relevant Aborigiaidtural heritage body (Part 7
ACHA). A CHMP creates certainty for the land usgitasets out the agreed protocol
for either avoiding harm to Aboriginal cultural keage or where harm cannot be
reasonably avoided, how to minimise harm. CHMPsaceessary when any activity

8 The ACHA and TSICHA are almost identical excepittbne deals with Aboriginal cultural heritage
and the other Torres Strait Islander, but givenftises of this paper on Aboriginal people on K'gari
the ACHA will be referred to here.



requires an Environmental Impact Statement (EISeuthe EPBC Act. An EIS may
be required as part of the EPBC Act approval pdes proposed activity is likely
to have a significant impact on, for example, a M/éteritage property. Though
necessary in these situations, CHMPs are othemmismtary arrangements.

A land users’ duty of care may also be met unde™M6HA by demonstrating that
the person acting in relation to cultural heritéglowed the Guidelines gazetted by
the Minister (s 23(3)(2)(iv)). These Guidelines wgazetted in 2004 and identify
steps that may be reasonably and practicably takerder to avoid harming
Aboriginal cultural heritage (Department of Aborigl and Torres Strait Islander
Partnerships 2004). Given the important role ti@sielelines play in assisting parties
to determine how best to meet their statutory ddityare, the Department of
Aboriginal and Torres Strait Islander Partnersip&TSIP) is currently undertaking
a review of these Guidelines (DATSIP 2016b).

The ACHA establishes a Queensland cultural heritagister and database. The
register is available for public access and pravidéormation relevant for land use
planning including, for example, about relevantu@l heritage bodies for an area or
whether a CHMP applies over an area (DATSIP 2016ajontrast, the database is
not publicly available. It can, however, be seadchg Aboriginal and Torres Strait
Islander parties and land users in satisfying tthety of care under the Acts (DATSIP
2016a). Aboriginal people, who have applied ancdhlzganted special access, can
submit new sites for inclusion on the database (BWT2016a).

i) Cultural Heritage Management on K’gari
Training on cultural heritage is available to NP&t&ff working on K’gari so that
they meet their duty of care and avoid harming Bulle cultural heritage. Some
Butchulla interviewed, however, expressed condeahthe significance of their sites
are being threatened by the vast number of tourisiing K’gari.’ Though K’gari
has benefited from resources being dedicated toimenpretation around the island
identifying and explaining, where appropriate, significance of Butchulla cultural
sites, there are still many sites needing integpiet and protection. For Butchulla,
there are both tangible and intangible featuresrakto their culture and identity
embedded throughout the landscape. Features suciidsns, stone tools, scarred
trees, fish traps can be found throughout the dsiwell as the landscape holding
intangible cultural significance including sites farthing, initiation, meeting,
storytelling and death (Browet al.2015: 163). There is concern among Butchulla
interviewed that these cultural sites are not beihequately protected from potential
harm.

The Greater Sandy Region Management Plan (GSRMRg igolicy framework
providing guidance for the management of Frasantsind the surrounding areas.
The policy recognises the right of Butchulla torit@| information and interpretation
relating to their heritage’ (Department of NatioRarks, Recreation, Sport and
Racing 2005:40). Butchulla have to date, throughl&C, been involved in
developing signage around K’gari, particularly eghhuse sites, but there remains
need to further develop interpretation to promataraness of the depth and scope of
Butchulla cultural heritage on K’'gari.

° K'gari receives about 500,000 tourists each y8air(ger 2012: 86).



There is a genuine willingness among staff and m@ment on K’'gari to learn about
Aboriginal culture and better understand thosetsiggcognised and this openness has
provided the basis for transformative two-way léagnEven with this goodwill,

there is a divide between what is regarded asréa work’ of K'gari management

and cultural work that Butchulla Rangers might utadee. Indigenous Rangers were

in the past given the opportunity to have one caltday each month where they were
able to attend to cultural business on the islamdortunately, this is no longer
available and the Butchulla Rangers must carrytlaatwork either in their own time

or incidentally to their day-to-day work.

There is work currently being undertaken by IndmenRangers on K'gari to
develop a Butchulla cultural heritage databases phoject would be consistent with
the objectives of the GSRMP. The GSRMP sets ouQileensland Government’s
commitment to develop ‘a detailed inventory of kmokwdigenous heritage sites, both
traditional and contemporary ... prepared in consioltawith Traditional Owners in
the Region’ (Department of National Parks, RecagatSport and Racing 2005: 40).
The GSRMP is currently under review with public soltation to begin in February
2017. There is scope, therefore, in reviewing plokcy to set out more fully how
these broad commitments are to be implementeddi§énous Rangers are to be
supported in pursuing the important work of idgnti§ and recording cultural
heritage on K’gari, they need the resources and torcarry out this work.

Perhaps more fundamentally, much of this cultueaitage work is not characterised
in terms of broader cultural rights. The GSRMP seifisrecognition of Butchulla’s
‘custodial obligations’ to promote and practicetatdl heritage, but these
responsibilities are not expressed in terms ofifipdndigenous rights. ‘Rights’
discussions in Australia has tended to be dominatéte past by discussions around
land rights and native title rights. This may changowever, with recent legislation
in some Australian states adopting human rightsl&ipn and, in Queensland, the
possibility of the introduction of human rights iglgtion.

4. Human Rights in Queensland: A Bill of Rights?
Australia has no national bill or charter of rightsd the Constitution has very few
express rights. Since the 1970s, there have b&ants to enact a national bill of
rights or to incorporate express rights into thesthalian Constitution, but these have
been, to date, unsuccessful (Williams and Reyn20ds: 81).

Despite these few express rights, the Australiame@onent is signatory to key
international human rights treaties including th@versal Declaration on Human
Rights(1948),International Convention on the Elimination of Bibrms of Racial
Discrimination(1966) and th®eclaration on the Rights of Indigenous Peoples
(2007). These are not legally binding agreementissgrincorporated into domestic
legislation. Some of these treaties have been divelegal effect through
legislation, such as tHaternational Convention on the Elimination of Ribrms of
Racial Discrimination(1966) being legislated through tRacial Discrimination Act
1975(Cth). In Queensland, principles of human rigtgsehalso been incorporated
into law through thénti-Discrimination Act 1991Qld). The legislative nature of
these protections reflect the vulnerability of tgyn Australian law, particularly as it
relates to Indigenous peoples (Marrie & Marrie 20344).



Given this lack of federal progress on the exphetognition of human rights, the
states and territories have largely driven refddmce 2003, community consultations
have been held in several jurisdictions in Ausarédoking at the possibility for

human rights legislation. The Australian Capitatritery, Victoria, Tasmania and
Western Australia have all considered the best fmatthe protection and promotion
of human rights (Williams & Reynolds 2016). Fronesk consultations, two States
have enacted legislation to protect human righes ACT with theHuman Rights Act
2004(ACT) (HR Act) and in Victoria with th€harter of Human Rights and
Responsibilities Act 200@/ic)(Charter).

Importantly, the Victorian Charter and ACT HR Adtb adopt those rights set out in
theInternational Covenant on Civil and Political Rigtand to different degrees
adopt rights set out ilmternational Covenant on Economic, Social and (nalt
Rights(Queensland Parliamentary Committee 2016). Sed®¢B) of the Victorian
Charter protects Aboriginal peoples’ cultural riglstating that ‘Aboriginal persons
hold distinct cultural rights and must not be ddrtige right, with other members of
their community’ in expressing their identity angtare, in maintaining language,
kinship ties and to maintain their distinctive gpi@l, material and economic
relationship with the land and waters and othesusses with which they have a
connection under traditional laws and customs.

On 14 September 2015, the Queensland Governmemhenoed its own consultation
process to consider the appropriateness of intingumiman rights legislation similar
to those enacted in the ACT and Victoria. Afterdnody widespread public
consultations, the Queensland Parliament’s Legtissfand Community Safety
Committee report was submitted to parliament ireJ2016. The Committee was
unable to agree on whether a Human Rights Act wbalbeneficial to the state
(Queensland Parliamentary Committee 2016). Thesidiniwas split along
government Committee members who supported theduattion of legislation, and
non-government members who did not (QueenslandaRerhtary Committee 2016).
Despite this, on 29 October 2016, the Premier cdgpsland announced that the
Government would introduce a Human Rights Act faeénsland and that it would
be based on the Victorian Charter (Elks 2016).I1Rdigenous peoples, the
introduction of this legislation will be significaand will challenge the narrow
discourse around rights. Importantly, the introduciof human rights legislation will
bind the Queensland Government to ensure any peddegislation upholds those
human rights recognised.

5. Indigenous Rights
a. Land rights, native title and resource rights
The 1992 High Court of Australia’s decisibtabo v Queensland (No. Bcognised
native title for the first time at common lad&Prior to this significant High Court
decision, Indigenous peoples across Australia badHt for recognition of their land
rights which from the 1960s were recognised thrdegfslation'* The Mabo

19Mabo v Queensland [No Z]1992) 175 CLR 1. The decision overturned theieadecision by
Justice Blackburn of the Supreme Court of the NoifTerritory rejecting any possibility for native
title to exist at common laviMilirrpum v Nabalco Pty Ltq1971) 17 FLR 141 (SC(NT)).

" See:Aboriginal Lands Trust Act 1966A), Aboriginal Land Rights (Northern Territory) A981
(Cth), Pitjantjatjara Land Rights Act 198(5A), Maralinga Land Rights Act 198&A), Aboriginal
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decision determined that native title, as distfinatn these earlier statutory land
rights, continued to exist at common law and thatdource of native title was
Indigenous peoples’ traditional connection to, ccupation of land and that the
nature and content of native title was derived fladigenous peoples’ traditional
laws or customsMabo v Queensland [No Z]1992) at 58}2 Importantly, the High
Court of Australia determined that native title kbbhe extinguished by legislation,
but only where there had been a clear and plagmiign to extinguish itNJabo v
Queensland [No 2[1992) 175 CLR 1 at 64} Following this landmark decision, the
Federal Government enacted tative Title Act 1998Cth) (NTA) which clarifies
how native title operates in relation to other iagts in land and the process for
claiming native title. The NTA clarifies that a gtanade under legislation that was
for the benefit of Indigenous people (such as granter land rights legislation) or a
grant ‘for the purpose of preserving the naturairemment of the area’ (such as the
establishment of a national park or World Heritagea), would not necessarily
extinguish native title (ss23B(9) and 23B(9A) NTA).

Following theMabodecision, and with the introduction of the NTA, mya
Indigenous peoples initiated claims seeking deteations of native title over their
traditional lands. For the Traditional Owners ofjiti, the Butchulla people, the
Mabo decision represented an opportunity to finaflye their traditional ownership
of K’'gari formally recognised. In 2009, their natititle claim was lodged by nine
claimants, on behalf of the Butchulla people, avesst of K’'gari as well as some
marine and adjacent land (ref QUD 287/2009).

In 2014, Butchulla were recognised as the natile hiolders over K’'gari through a
consent determination. Consent determinationsféea made by the Federal Court
of Australia as an alternative to litigated deterations about native title. Butchulla’s
native title rights were determined to include tigit to access and move about
K’gari, to camp and reside temporarily on countng &uild temporary shelters, to
hunt, fish and gather on the land and waters forcmmmercial purposes, to conduct
and participate in rituals and ceremonies on cqub# buried on country, hold
meetings on country and light fires for personal domestic use, such as for cooking
(Butchulla People #2 v State of Queensliz@ll4] QUD287/2009).

The Queensland Government has developed the gradtlimking recognition of
native title with entry into Indigenous Land User@gments (ILUAS) (Bartlett 2015:
748). The negotiation of an ILUA provides flexilbyli allowing parties to address the
needs and interests of the parties about how nttieés to be managed as well as
providing certainty about the activities agreeBartlett 2014: 737). In the case of
K’gari, the ILUA sets out Butchulla’s native titteghts within the context of the
management of the National Park and World Heritaga. The ILUA was registered
and commenced on 21 November 2014 and is due teexp21 November 2019.
After its expiration, the terms can be renegotiated

Land (Lake Condah and Framlingham Forest) Act 1@8fh)(Victoria); Aboriginal Land Rights Act
1983(NSW), Aboriginal Land Act 1991Qld); Torres Strait Islander Land Act 199Qld); and
Aboriginal Lands Act 1996Tas). Western Australia was the only state narntact land rights
legislation, despite being the largest geograplsitze with a substantial Indigenous population.
2Mabo v Queensland [No Z]1992) 175 CLR 1 at 58 per Brennan J.

13 Mabo v Queensland [No 211992) 175 CLR 1 at 64 per Brennan J; CLR at ldrilrane and
Gaudron JJ; CLR at 195-6 per Toohey J.
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In negotiating the ILUA, the then conservative lrddeQueensland Government
excluded the possibility for joint management. Dgrthe interviews conducted as
part of this research, commentators noted thall i@ that was ultimately
negotiated and registered was the weakest verg§iBatohulla rights that could have
been negotiated. Fundamentally, many Butchulla \irestrated by the Queensland
Government’s refusal to negotiate joint managemseah though the government is
committed to realising joint management as a bpdity objective. In the
Queensland Governmenti$aster Plan for Queensland’s Parks and ForestsGd32
it is noted that strong partnerships be developeld'@flected in joint management
agreements, collaborative management agreemelttgat@wareness training and a
significant number of Traditional Owner initiativé®epartment of National Parks,
Recreation, Sport and Racing 2014).

The ILUA recognised Butchulla’s rights to use madereaponry when hunting and
fishing. The agreement reflects the fact that ledmus peoples’ rights are not frozen
in time, but are dynamic and fluid. This approaelk heen consistently upheld in
native title decisions including Marmirr v Northern Territory(1998) where the use
of modern technology was held to be consistent thiglir traditional right to fish and
hunt in the sea area claim&4d.

In accordance with thative Title Act 1998Cth), as native title holders, Butchulla
formed a Prescribed Body Corporate (PBC), the BulatAboriginal Corporation
responsible for holding and managing their natitte. {This approach was
problematised by some Traditional Owners who weterviewed through this case
study, who refuse to recognise that the PBC hdids hative title. These Traditional
Owners see their rights as sitting outside thevadtile system having been
continuously frustrated by the current legal syst€here are also internal sensitives
within the PBC as to who has authority to claim\kiexige or authority to speak
about certain parts of K’'gari as certain famili@sé traditional connections to
specific parts of the island. Further, amongsteasdents interviewed, there were
concerns that those dealing with the PBC may raaigeise that the PBC would still
be required to consult broadly within the Butchudammunity before making
decisions that may affect certain families’ tramfital lands.

These issues are reflected in the broader contexhich Australia is entering a post-
native title era where a significant number of vatitle determinations have been
made, and the focus is shifting from questions abmiexistence of native title, to
determining what native title rights mean in preef On K’gari, through interviews
with both Indigenous and non-Indigenous QueensiRartts and Wildlife Services
(QPWS) staff, many were unsure how the native tiglets recognised in the consent
determination would operate ‘on the ground’. Furtltieere was uncertainty as to how
these rights co-exist with legislative respondiieid to manage the natural values for
which K’gari was inscribed on the World Heritagest.i

1 yarmirr v Northern Territory(1998) 82 FCR 533; 156 ALR 370 at 16Zioker Island casé:

' To date, there have been 308 determinations nidiad that native title exists in all or in paft o
the area claimed (National Native Title TribunallB8). The total area currently subject to exclusive
and non-exclusive native title in Australia is 263865kn? (National Native Title Tribunal 2016a)
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An example of this uncertainty is the suggestionenay both Indigenous and non-
Indigenous respondents that Butchulla need a peoneixercise their native title
rights to light fires for personal use or to canmpkdgari. The ILUA may contain
terms that limit the scope of Butchulla’s rightslahat may require them to apply for
permits to exercise their rights. These agreenmametsisually subject to
confidentiality clauses and only a brief extracaafILUA is publicly available
through the National Native Title Tribunal. Broadhowever, section 211(2) of the
NTA operates to ‘remove the requirement of a “lmenpermit or other instrument”
referred to in s211(1)(b) as a legal condition uganexercise of native title rights’
(Western Australia v Commonwea(t995))° On nature reserves where there is a
total prohibition on certain activities, such asNildHeritage areas, the situation is
less clear (Bartlett 2015:922-923). At other Wadtleritage sites, however, the
approach taken is to recognise the rights of Tl Owners to exercise their rights
to hunt, fish and gather, but to negotiate agre¢sniat set out clearly how these
rights will co-exist with broader conservation atijees. At the Great Barrier Reef
Marine Park these agreements are called ‘Traditidsa of Marine Resources
Agreements’ (TUMRA). These agreements create mestmanfor recognising
Indigenous peoples’ traditional rights, while sitanleously working towards shared
goals of conservation management of World Heritatps (see, for example, Nursey-
Bray & Rist 2009). These same guidelines may blidsd in the ILUA for K’'gari,

but for many Traditional Owners interviewed, thegmains confusion and
uncertainty about how they can exactly go aboutasiag their rights.

The management plan for K'gari, the Great Sandyidtelglanagement Plan, is
currently under review as part of the Queenslande@onent’s proposal to extend
the K'gari World Heritage area to include Coolodkagat Sandy Strait, Wide Bay
Military Reserve and Breaksea Spit (Departmentrofinment and Heritage
Protection 2016d). There is scope, therefore, #sop¢his review to draw upon
experiences at other World Heritage sites, suche&reat Barrier Reef, to identify
mechanisms that could be incorporated at K'gati wWwuld give greater clarity to the
relationship between native title rights and cownaton obligations, by ensuring the
sustainable use of resources within the World ldgetarea.

b. Consultation and Participation
Australia is often regarded as a world leader eméhgagement of Indigenous peoples
through the adoption of joint management arrangésrervWorld Heritage sites
(Adams 2014: 297). World Heritage properties sucKakadu National Park and
Uluru-Kata Tjuta National Park, both with joint mregement models in place, are
regarded as best practice in the engagement gfjdndus peoples. These
arrangements have not been, however, universablgtad at all World Heritage sites
in Australia. Kakadu National Park and Uluru-Kajat&d National Park emerged
from the early Indigenous land rights movement usthalia from the 1960s and
Traditional Owners have lobbied, both domesticaftg internationally, to pressure
governments to realise their political, social @ednomic aspirations and continue to
pressure government over recognition and respethéar rights (see O’Brien 2014;
Adams 2014}’ These sites should not, therefore, be assumexdléztra general

8 \Western Australia v Commonwea(t995) 183 CLR 373 at 474.
Y For example, very recently the Anangu communitinGj near Uluru, frustrated by the
Commonwealth Government’s failure to provide ldcaligenous communities with basic services
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legislative approach to Indigenous engagement inld\rderitage management in
Australia, but rather, are the product of histdrasad political experiences.

K'gari is an example of a World Heritage site insialia where there is no joint
management policy currently in place. Butchullaiastead consulted through the
Community Advisory Committee (CAC), one of two astmiy committees, where
they represent one of many other stakeholder istiré&ntil very recently, K’'gari had
three advisory groups, the Indigenous Advisory Caitea (IAC), the Community
Advisory Committee (CAC) and Scientific Advisory @aittee (SAC). The IAC was
the first formal mechanism established at K’gaeiating a forum for Butchulla to
advise and shape management policy and practieee3tablishment of the IAC was
critical in fostering a constructive relationshigtlveen Traditional Owners and the
Queensland Government, serving as a vital charfreelromunication.

The CAC now includes an independent chair and lrhioees representing
Traditional Owners, tourism, commercial, educati@eyeation, residential,
conservation, natural resource management anddgowarnment (Department of
Environment and Heritage Protection 2016a). Up toednbers may be Butchulla
Traditional Owners endorsed by the PBC. Two Butiehtitaditional Owner members
(one male and one female) may represent K'garherAustralian World Heritage
Indigenous Network (AWHIN). The AWHIN meetings haveen very successful in
bringing together Traditional Owners from variou®Md Heritage sites to provide
their uniqgue knowledge and experience in the manageof their lands, to share and
discuss their experiences, advance Indigenoussragid culturally appropriate
engagement in the management of World Heritagdiftaglet al.2014: 160).

At K'gari, the CAC is responsible for advising teieensland and Commonwealth
Government:

... on matters relating to the identification, praigc, conservation and
transmission to future generations of the cultaral natural heritage of the
Fraser Island World Heritage property from the \pewmt of the Traditional
Owners and community. This includes advice on éwerw and
implementation of Fraser Island World Heritage plastrategies or
management issues which impact on communities (Drepat of
Environment and Heritage Protection 2016a).

Through the CAC, the Queensland Government hasetwed Indigenous
representation and transferred their decision-ngpgower so that they are a group
among other interests. Such an approach may ngtrédpect Butchulla’s unique
status as rights-holders. That is, Butchulla atestakeholders with an interest in
K’gari, but are the Traditional Owners with a raredeights and responsibilities
recognised at law in relation K’'gari.

Despite this consultative committee arrangemeri’gari, and strong statements by
government advocating for Indigenous engagemembtatthe federal and state
levels, constraints limit Butchulla’s involvementsubstantive decision-making.

including housing, plumbing, food and healthcasyéehthreatened to close Uluru to tourists (SBS
2016).
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Through interviews with Traditional Owners, someadwlla expressed frustration
that engagement was focused on pre-determined agarbithat government
representatives were still seen to be very mucldihg the reins’. Traditional
Owners said that these were not deliberative peasedut instead satisfied a
perceived requirement of the Queensland Governtoenerely consult with
Traditional Owners. Butchulla respondents statadl tthis was particularly apparent
in relation to management practices which werengfoing concern, such as fire and
dingo management. Some Butchulla felt that fire ag@ment was approached with
concern primarily to protect property on K’'garitrat than in accordance with
Butchulla’s traditional knowledge and with a modistic understanding of K'gari
ecology. They felt that their traditional practicedire management were
marginalised.

Similar frustrations were experienced in relatiobingo management on K'gari. A
threatened species on the island, dingoes havarhadcient association with
Butchulla. For Butchulla, dingoes have special nmgaim their cosmology (Ross
2014: 82). Dingo management strategy has focusedcerns of habituation
resulting in sometimes aggressive behaviour toweraissts (Allenet al. 2015: 198-
199). Significant revenue has been directed to ikgeftingoes separate from humans
with the construction of fences and signage ardbadsland (Department of
Environment and Heritage Protection 2013). Thesesiphl barriers are at odds with
Butchulla’s traditional associations with dingoBsiring interviews many Butchulla
expressed their frustration that dingoes are bleargned by QPWS staff through cull
programs or that their special status among Bulkzhsihot being respected.

c. Livelihood and Development
Indigenous peoples in Australia face significantiess to achieving economic and
social parity with the wider non-Indigenous comntyni he ‘Closing the Gap:
National Indigenous Health Equality Targets’ irtitta was a commitment by all
levels of government to work to overcome the disatiages faced by Indigenous
peoples in Australia reflected, for example, in Iieyears life expectancy difference
between Indigenous and non-Indigenous AustraliRepértment of Prime Minister
and Cabinet 2016). In the Prime Minister's recemtual report on progress in key
areas including early childhood health, educatsnployment, economic
development, the report noted that ‘no progresokas made’ against the target of
halving Indigenous unemployment from 2008 (Departihoé Prime Minister and
Cabinet 2016). It is also noted that all levelgo¥ernment in Australia are
committed to prioritising Indigenous economic papation, recognising that land is
a significant asset base for Indigenous people é2epent of Prime Minister and
Cabinet 2016). Despite these broad commitmentse sdithe existing legal
frameworks, such as native title and cultural laget, simultaneously facilitate and
constrain Indigenous peoples’ economic opportusiitie

Though cultural heritage legislation in Queensldods not explicitly consider the
issue of economic development, many land usergingrout activities where a duty
of care could exist, engage Indigenous peoplesmswtation processes (including to
conduct site surveys that identify potential saesbjects of cultural significance). In
practice, this commercialisation of Indigenous wat heritage raises important
challenges both for Indigenous communities as agthe conservation objectives of
cultural heritage legislation (Martigt al. 2016). It is argued that for Indigenous
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communities there is sometimes a lack of transggrabout which individuals or
families derive economic benefits from the inconeewed from cultural heritage
work, while the wider community may lose confidemt¢he cultural heritage to

being identified and protected (Marthal. 2016).

World Heritage is often assumed to bring economjgootunities for Indigenous
peoples (for example, through increased tourisnpleyment and business
opportunities), Butchulla’s experiences at K'gaegent a different reality. There
have been limited economic opportunities for Butieghan K’gari. From time to time
community members have been employed at the megortrlocated on the island or
as cultural guides on tours, but there have nat loeasistent employment
opportunities. Indicating the significant econorapportunities potentially generated
from tourism at K’'gari, it has been estimated ithabme from recreational activities
of the Australian residents visiting K’gari, that hot including revenue generated
from international visitors or from individuals @nganised tours, amounts to around
$200 million annually (Fleming & Cook 2008: 1203here is currently no
arrangement where any of the revenue raised frenpéhmit system is directed to
Traditional Owners. Many Traditional Owners expegsfustration at this and are
actively seeking to change this arrangement.

Those Butchulla currently working on K’gari are rtigemployed as Park Rangers
by QPWS. There are currently two types of positiavailable for Indigenous
Rangers who are not employed in general duty positiFirst, an ‘Indigenous
identified’ role where an individual must be a Titemhal Owner and second,
‘Indigenous specified’ position where an individaales not need to be a Traditional
Owner, but must be able to demonstrate an abdiohnect and liaise with Butchulla
(QPWS 2012). The Indigenous Rangers currently eyepldvave stated in interviews
that they are proud of the work they do and the tioky play within their community.
Both the Indigenous and non-Indigenous Ranger staffirmed that they see
enormous value in the role Butchulla Rangers ptashiaring their traditional
knowledge not only within their workforce, but alagth the wider public.

Butchulla Rangers have responsibilities that offerunrecognised. They are asked at
times to make decisions on behalf of their comnymvhile aware that they need to
consult with their community. They are requirechegotiate their cultural identity
with the responsibilities of managing K’gari in acdance with existing management
plans. When they are ‘off-duty’, they are still “daty’ in their community, feeding
back information and explaining management praetiwtlistening to community
concerns. Much of this work goes unrecognised andmpensated, yet is invaluable
in facilitating open communication between manag#raed Traditional Owners.

There are frustrations, both among the Park Raragetsraditional Owners that
these Indigenous Rangers are not being mentorga@m clear career pathways to
advance in their roles. From interviews with Tramhal Owners, there is a strong
desire to see greater numbers of Indigenous Raeggroyed and to continue to
grow the program so that young Butchulla men anth&mocan return to country and
be actively involved in managing their lands.

There has been a recent movement within UNESC@uarece the goals of
sustainable development through heritage prote€20m6b). It has been noted that
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‘in addition to its intrinsic value for present afudure generations, World Heritage —
and heritage in general — can make also an impartainumental contribution to
sustainable development across its various dimeasS{t/NESCO 2016b). As part of
this, World Heritage could play a critical roledeveloping sustainable economic
development for local communities and Traditionalr@rs.

A concept of sustainable development invites regimag what economic
opportunities could exist for Butchulla on K'gaWorking as Park Rangers is one
vital role that could be expanded. There are algayenous businesses that could
expand upon the eco-tourism industry. Even morevative is perhaps the concept
of a sustainable economy that relies on opporeshieyond tourism (UNESCO
2016b). That is, an economy in which Indigenouspjeeare able to practice culture
on country while engaged in employment or grow hesses that are aligned with the
implicit cultural and explicit natural values of ¢@ri as a World Heritage site. The
benefit of this approach is that it would move aWrayn dependency on a single
industry and find opportunities within other marke¢as, for example, with sciences
and medical research through the growing posséslassociated with Traditional
Bio-Knowledges.

6. Conclusion
Within the overarching federal and state legisaframeworks and the management
plans currently operating in relation to K’'garietlk are strong policy statements that
support Indigenous rights in relation to World Hage. The Traditional Owners of
K’gari have been engaged through governance mesinarsuch as the IAC and now,
through the CAC giving voice to their traditionaddwledge and experiences shaping
the direction of management policy and practicéer& are frustrations, however,
about the nature and scope of this engagementhBileacdave expressed their
disappointment that these governance arrangemidhexispt a ‘top down’ approach
and that their views have been, at times, margiedliln restructuring these
governance relationships, it would be importanme@ssess the scope and nature of
Butchulla’s existing role in governance to ensina the mechanisms advanced
reflect Butchulla’s position not as a stakeholdert, a group with unique interests and
rights in relation to K’'gari.

The current approach to cultural heritage alsa@sveritical reflection, particularly in
the context of the Queensland Government’'s comnmmitrieeenact Human Rights
legislation that may recognise Indigenous peopdakural rights. Currently there is
important work being undertaking to survey the ektd cultural heritage on the
island so that it is not only recognised, but peted from potential harm. Such work
is critical to upholding legislative obligationsder the ACHA and needs to be
properly resourced. There is additional work neddedevelop a richer understanding
of the relationship between Indigenous culturalthge and Indigenous rights.
Currently, discussions around Indigenous rightdiamged to native title rights and
their implications for the management policy andgbce on K'gari.

World Heritage on K’gari is entering a new era inigh the relationship between
Butchulla native title rights and the managemerthefsite as a World Heritage
property are beginning to be more comprehensivetietstood. There is scope to be
innovative in re-imagining how this relationshipght be structured particularly as it
relates to benefit sharing. Currently, Butchullae in the management of K'gari as
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a World Heritage property is narrowly defined ahd €conomic opportunities have
been largely unrealised. There is renewed oppdytumbwever, to develop greater
economic opportunities for Butchulla such as byaexjing the Indigenous Ranger
program and better defining career pathways foigkmbus Rangers. It could also
include looking at economic opportunities beyonakim.

Among both Traditional Owners and Indigenous ana-imaligenous staff working on
K’gari, following the recent native title determiran, there is a broad feeling of
optimism about the engagement of Butchulla on K!génie management of World
Heritage on K’'gari remains fluid and there are mggmpts to be responsive to
community needs and aspirations. With the curreartagement plan under review,
this presents a significant opportunity to bettggramanagement structures and
practices with Indigenous rights and to broadenutisions of rights from those
relating to native title, to thinking about culturaghts, Indigenous governance and
economic opportunities in the context of World Hege.
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